Settling

the matter

Expert financial analysis is crucial to the
assessment of personal injury damages,
particularly where issues of capacity are
concerned, says Stephen Ashcroft

IN THE CURRENT economic climate, finan-
cialadvisers would hardly be
regarded as flavour of the month.

Ttis extremely hard to find a person
who remains unaffected by the current
credit crunch and general meltdownin
global markets. However, itis pre-
cisely because of these circumstances
that obtaining financial advice
becomes even more important—partic-
ularly when involved in personal
injury litigation.

Historically, financial advice played
little orno partin the calculation of
damages awards and waslooked onas
a post-settlement issue. However, that
position has changed radically over
the pasttwo decades and, particularly
where thereisalarge element of future
lossinvolved, financial advice cannow
play acritical part.

Since 1 April 2005, the courts have
had the power to impose periodical
payments, i.e. damages awarded in the
form of a“pension’rather than a con-
ventional lump sum for all elements of
futureloss. In practice, thishaslargely
beenrestricted to future care and case
management but, in the majority of
maximum severity cases, these heads
account for asignificant part of the
damages award. It was felt that the
court’s power to impose periodical
payments would lead to a significantly
higheruptake, but this proved not to
be the case.

Quite apart from there being a natu-
ral reluctance to depart from the tradi-
tional lump sum method of settlement,
the fact that periodical payments were
historically linked to the Retail Price
Indexalsoacted as a deterrent.

Removal of a barrier
However, since the Courtof Appeal

decision in the Thomp-
stone cases, a series of
actions where the issue
of appropriate indexa-
tion wasargued, the

courtheld thatawards
for future care and case
managementshould belinked toan
earnings-based index, rather than the
RPL This ata stroke removed a signifi-
cantbarrier to the use of periodical
payments. All four cases argued a sim-
ilar pointand the vast majority of the

“It is no longer suffi-
cient for a solicitor to
obtain a large cheque,
shake the client’s hand
and congratulate him-

self on a job well done”

evidence heard was provided not by
lawyers, but by labour economists and
financial advisers.

Theinput of the financial ad visersin
each of the claimants’ cases was vital,
notonly withregard to the appropriate
index but also withregard to the
appropriatebalance tobe drawn
between the level of periodical pay-
ments and a conventional lump sum
award. This will continue to be the case
as there are inevitably pros and cons
both for periodical payments and
lump sums, and each case will need to
be treated onits own merits.

The reference to case managementis
aninteresting one, and those practi-
tioners who have been around fora

considerable time will remember the
days before case managers had even
been heard of. This specialistrole was
looked upon at the time by the insur-
anceindustry as merely a claimant
ruse to inventanother head of damage,
and thereby increase the award. Now,
however, they are accepted as an inte-
gral part of the claimant’s team, pro-
viding an essential role both pre-and
post-settlement. Financial advisers
would now look to play a similar part,
both pre-and post-settlement, in
ensuring the claimant obtains maxi-
mumn benefit from his award.

Therole of the financial adviser pre-
settlement requires financial analysis,
rather than actual financial advice, in
trying to determine the optimum
method of settlement to meet the
claimant’s needs. Equally important is
hisrole post-settlement, when
attempting to putinto practice the the-
ory of damages, i.e. that the claimant
invests the money and lives off the cap-
ital and interest to meet his needs for
the restof hislife. Thisis a daunting
task, butequally a very necessary one.

The question of capacity

In practice, there are distinctions
depending upon whether the claimant
has capacity oris a protected party. For
aclaimantwith capacity, he can make
his own decisions and may decidehe
prefers alump sum, butitisimpera-
tive that he has had the various options
fully explained tohim. Itisnolonger
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